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588 8 VIRGINIA LAW KEGISTER. [Dec., 

Damages in Actions of Tort, where Impossible to Separate Actionable 
from Non-actionable Injuries. — In an action of tort, if it be impossible, in 
the nature of the case, to distinguish between the damage arising from the 
actionable injury, and damage which has another origin, it is held, in Jenkins v. 
Pennsylvania R. Co. (N. J. ), 57 L. B. A. 309, that the jury should be left to 
make from the evidence the best estimate in their power as reasonable men, and 
award to the plaintiff compensatory damages for the actionable injury. 



Sales — Breach of Warranty — Measure of Damages. — The measure of 
damage for breach of warranty of the capacity of a kiln for drying lumber, when 
there is no kiln of the agreed capacity on the market, is held, in Huyett-Smith 
Mfg. Co. v. Gray (N. C), 57 L. B. A. 193, not to be the difference between the 
value of the kiln sold and one of the required capacity, but the difference be- 
tween the value of the apparatus delivered and the contract price. 

A note to this case reviews the authorities as to damages for breach of contract 
on sale of article that has no market price. 



Patents — Infringement Suits — Laches. — Under ordinary circumstances a 
suit in equity will not be stayed before, and will be stayed after, the time fixed 
by the analogous statute of limitations at law. But if unusual conditions or 
extraordinary circumstances make it inequitable to allow the prosecution after a 
briefer, or to forbid its maintenance after a longer, period than that fixed by the 
statute, the chancellor will not be bound by it, but will determine the extraordi- 
nary case in accordance with the equities which condition it. Ide v. Carpet Co. 
(C. C. A.), 115 Fed. 137. Citing Kelley v. Boettcher (C. C. A.), 85 Fed. 55. 



Lost Will — Estoppel — Laches of Devisee. — The negligent placing of a 
will so that its existence is not known for several years after testator's death, 
and the laches nf the devisee in not producing it, are held, in Beid v. Benge 
(Ky. ), 57 L. B. A. 253, not to estop him from asserting his claim against one 
who has acquired title from the heir, at any time before the right to probate or 
register the will is barred. 

The effect of delay in probating wills is discussed in a note to the case. 

Until recent years, there has been no requirement in Virginia that a will of 
lands shall be probated, and it was not necessary at common law. By the Act 
of February 2, 1892 (Acts 1891-2, p. 239), a bona fide purchaser of lands, for 
valuable consideration and without notice, from the heir at law of a supposed 
intestate is protected against a devise of the same by decedent unless the will is 
offered for probate within seven years after testator's death. 



Malicious Prosecution — Malice, General or Special.— In an action for 
malicious prosecution, defendant asked the court to instruct the jury as follows: 
"By malice is meant special or particular malice, against the plaintiff, not 
general malice." Held, the refusal to grant this was error. Savage v. Davis 
(N. C), 42 S. E. 571. Citing Brooks v. Jones, 33 N. C. 260, and differentiating 
actions for libel in which the same court held, in Cattis v. Kilgo, 12S N. C. 402, 
that it is not necessary that the ill will or malice should exist against the plain- 
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tiff personally. The principal case, however, recognizes the doctrine that 
malice (and we presume that it necessarily embraces special malice) may be 
inferred by the jury from the want of probable cause, though it is not a necessary 
inference. Therefore, while an apparent refinement of the doctrine, it seems to 
possess no substantial merit. All roads lead to Rome. " It is always a question 
for the jury under all the circumstances of the case." Forbes v. Bagman, 75 
Va. 168 ; Bolton v. Vellines, 94 Va. 393. 



Garnishment — Jurisdiction — Situs of Chose in Action. — The right to 
garnish a debtor is held, in Tootle v. Coleman (C. C. A. 8th C. ), 57 L. E. A. 120, 
not to be limited to the situs of the chose in action ; and the garnishment, by a 
citizen of one State, of a debtor of the same State whose creditor resides and 
whose debt was contracted and is payable in another State, is held to be such an 
attachment of the chose in action as will authorize the court to obtain jurisdic- 
tion to dispose of it by publication of the summons against the defendant 

See 2 Virginia Law Eegister, 235, 320, 322 ; 3 Id. 179, 727, 399, 471 ; 6 Id. 
426. In Volume VI., pp. 712-3, are reviewed the cases of Chicago etc. R. Co. v. 
Sturm, 174 U. S. 710, and King v. Cross, 175 U. S. 396, holding valid judg- 
ments sequestering a debt due the principal debtor, a non-resident and summoned 
by publication, and a full protection of the garnishee against an action in an- 
other State by such principal debtor. 



Bigamy — Proof of Former Marriage. — In a prosecution for bigamy, the 
State introduced the marriage license authorizing a prior marriage and issued 
in another State. Held, that the license is admissible when properly authenti- 
cated, of which authentication parol proof is competent. Delmeenay v. State 
(Tex.), 68 S. W. 796. 

The following cases, not cited in the principal case, adjudge the competency 
of the license as evidence : Tucker v. People, 122 111. 583 ; Patterson v. Slate, 17 
Tex. App. 102 ; Foster v. State, 31 Tex. Cr. E. 409, while in Peoples. Perriman, 
72 Mich. 184, the bond for the marriage license, having been identified, was 
admitted as corroborative evidence of the marriage. In Moore v. Commonwealth, 
9 Leigh, 639, a writ of error was refused where, on a trial for bigamy, a certifi- 
cate, stating that the prisoner was married to J. F. by the person whose name 
is subscribed thereto, and appearing to have been returned by him to the o. ^nty 
court, but nowhere showing that he was a person authorized to celebrate mar- 
riages, was admitted by the trial court, against the objections of the prisoner, 
"for the purpose of proving, in connection with other evidence, a marriage 
between the prisoner and J. F." No opinion was delivered. See, contra, State 
v. Horn, 43 Vt. 20. 

Bastardy — Legitimation — Subsequent Intermarriage of Parents — 
Conflict of Laws. — The law of North Carolina is the common law that the 
subsequent intermarriage of the parents does not legitimate their children born 
prior to the marriage. But where, by the law of the domicile of the parents at 
the time of the birth and the law of the domicile at the time of the subsequent 
marriage, the effect of the marriage is to legitimate the children, the legitimacy 



